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MEMORANDUM March 3, 2016 

SUBJECT: 

TO: 

FROM: 

Question Presented 

Litigation authority on behalf of the legislature during the 
legislative session 

Senator Gary Stevens 
Chairman of Legislative Council 
Attn: Katrina Matheny 

Do 

The question your chief of staff Katrina Matheny asked is whether Legislative Council or 
the Alaska State Legislature has the authority during the legislative session, to file an 
appeal of a final decision in Alaska Legislative Council v. Governor Bill Walker and 
Comm issioner Valerie Davidson, 3AN-15-09208 to the Alaska Supreme Court.' 

Brief Answer 
The brief answer to your question is that while Legislative Council has the authority to 
engage in litigation and make litigation decisions on the legislature's behalf during the 
interim between legislative sessions under AS 24.20.060( 4)(F); once the legislature 
returns for the legislative session, the interim authority of the council ends and the 
legislature as a bicameral body make litigation decisions, such as the decision to file an 
appeal in the Alaska Supreme Court, which is separate and distinct from the litigation in 
Superior Court previously authorized by Legislative Council. 

Discussion 
On August 18, 2015, a motion2 set out below in relevant part, was passed by the 
Legislative Council Committee meeting in Anchorage: 

In accordance with the power vested in Legislative Council, under 
AS 24.20.060(4)(F), to sue during the interim between sessions that 

1 In answering this question of legislative procedure and reviewing precedent in this area, 
it is not the intention of this memorandum to indirectly or directly make any comment on 
the merits of the litigation that provides the context in which this issue of procedure is 
being addressed. 

2 Legislative Council Committee Meeting Minutes, August 18, 2015. 
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Council authorize the following contracts in the following amounts: 
1. A contract in the amount not to exceed $400,000 to pay 

Bancroft, PLLC, and; 
2. A contract in an amount not to exceed $50,000 to pay Holmes, 

Weddle & Barcott, 
as private counsel to bring suit against the Governor of the State of 

Alaska by the Alaska Legislative Council on behalf of the Alaska State 
Legislature, regarding issues related to Medicaid ... 

The statutory authority cited accurately in the above motion, under which the litigation in 
Alaska Legislative Council v. Governor Bill Walker and Commissioner Valerie Davidson, 
3AN-15-09208 was brought, is AS 24.20.060(4)(F) which provides that the Legislative 
Council has the power, 

(F) to sue in the name of the legislature during the interim between 
sessions if authorized by majority vote of the full membership of the 
council; 

The history of AS 24.20.060( 4)(F), establishes that the courts have narrowly construed 
the authority of the Legislative Council, and that the Legislative Council's authority to 
litigate on behalf of the legislature is intended to be very limited. Paragraph (4)(F) was 
enacted by sec. 2, ch. 57, SLA 1979 (SCSHB 45, Eleventh Legislature) after substantial 
conflict, including court proceedings, between the executive and legislative branches. In 
that litigation the Superior Court held, in a narrow reading of then-existing AS 24.20.060, 
that without specific statutory authority the Legislative Council lacked authority to sue on 
behalf of the legislature. Croji v. Thomas, Super. Ct., 1st Jud. Dist., C.A. No. 76-997 
(Compton, J., Order dated Jan. 25, 1977.) 4. The Court held that neither the 
constitutional provision establishing the Legislative Council, nor statutes in existence at 
that time provided authority for Legislative Council to sue on behalf of the legislature. 

Therefore, the authority of the Legislative Council is limited to the express language of 
AS 24.20.060(4)(F). 

Clearly, the legislature that enacted AS 24.20.060(4)(F) assumed that Legislative 
Council's authority to represent the legislature's interests in litigation had to be explicitly 
set out in statute, an assumption based on Crofi v. Thomas and currently supported by 
subsequent cases from other jurisdictions. Legislative Coordinating Council v. Frahm, 
936 P.2d 267, 272 - 73 (Kan. 1997) (statute authorized Legislative Council to sue during 
the interim, so Legislative Council could not sue during the session); Thompson v. 
Cammi/lee on Legislative Research, 932 S. W.2d 392, 394 - 95 (Mo. 1996) 
(Constitutional provision limiting legislative committee to duties "advisory to the 
legislature" prevented committee from preparing fiscal notes for an initiative ballot 
proposition). If only one house passed a resolution or motion directing an appeal of the 
lawsuit, then the result would be that the body that chose to continue with the litigation 
would have to substitute itself for the legislature as the party in interest, and that body 
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would have to fund the litigation from the presiding officer's budget, rather than from the 
Legislative Council budget. 

Conclusion 
Once the legislature convenes in session, the interim authority of the Legislative Council 
ends, and the decision whether to institute an appeal with the Alaska Supreme Court 
requires a decision by a majority vote in both the house and the senate. This conclusion 
is supported by the legislative history under AS 24.20.060(4)(F), and past precedent of 
the legislature.' 

DDG:dla 
16-234.dla 

' In one instance the legislature, acting as a body, used a concurrent resolution to direct 
the Legislative Council to institute a civil action on behalf of the membership to 
challenge the constitutionality of the appointment of a former legislator as a 
commissioner. See Senate Concurrent Resolution 36, Ninth Legislature, First Session 
(1975); Warwick v. State ex rel. Chance, 548 P.2d 384, 386 (Alaska 1976). 



Sec. 24.20.060. Powers. The legislative council has the power 
(1) to organize and adopt rules for the conduct of its business; 
(2) to hold public hearings, administer oaths, issue subpoenas, compel the 

attendance of witnesses and production of papers, books, accounts, documents, 
and testimony, and to have the deposition of witnesses taken in a manner 
prescribed by court rule or law for taking depositions in civil actions when 
consistent with the powers and duties assigned to the council by AS 24.20.010 -
24.20.140; 

(3) to call upon all state officials, agencies, and institutions to give full 
cooperation to the council and its executive director by collecting and furnishing 
information, conducting studies, and making recommendations; 

( 4) in addition to providing the administrative services required for the 
operation of the legislative branch, 

(A) to provide the technical staff assistance in research, reporting, 
drafting, and counseling requested by standing, interim, and special committees 
and spot research and drafting services for individual members in conformity with 
law and legislative rules; 

(B) to conduct a continuing program for the revision and publication of the 
acts of the legislature; 

(C) to execute a program for the oversight of the administration and 
construction of laws by state agencies and the courts through regulations, opinions, 
and rulings; 

(D) to operate and maintain the state legislative reference library; 
(E) to do all things necessary to carry out legislative directives and law, 

and the duties set out in the uniform rules of the legislature; 
(F) to sue in the name of the legislature during the interim between 

sessions if authorized by majority vote of the full membership of the council; 
(5) to exercise control and direction over all legislative space, supplies, and 

equipment and permanent legislative help between legislative sessions; the 
exercise of control over legislative space is subject to AS 36.30.080(c) if the 
exercise involves the rent or lease of facilities, and to AS 36.30.085 if the exercise 
involves the acquisition of facilities by lease-purchase or lease-financing 
agreement; 

(6) to produce, publish, distribute, and to contract for the printing of reports, 
memoranda, and other materials it finds necessary to the accomplishment of its 
work; 

(7) to take appropriate action for the preconvening and post-session work of 
each legislative session including the employment one week in advance of each 
session of not more than 10 temporary legislative employees; the continuing 
employment of the temporary legislative employees is subject to legislative 
approval when the session convenes; 

(8) to establish a legislative internship program on a cooperative basis with 
the University of Alaska that will provide for the assignment of interns to standing 
committees of each house of the legislature during regular sessions of the 



legislature; and 
(9) to establish reasonable fees for services and materials provided by the 

Legislative Affairs Agency to entities outside of the legislative branch of state 
government and charges for collecting the fees; all fees and charges collected 
under this paragraph shall be deposited into the general fund. 


